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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45CFRPart76 

Debarment  and  Suspension  From 
Eligibility  for  Financial  Assistance 

agency:  Department  of  Health  and 
Human  Sendees. 

ACTION:  Final  rule. 

summary:  HHS  hereby  amends  Title  45 
by  adding  a  new  Part  76  authorizing 
debarment  and  suspension  of 
individuals  and  institutions  from 
eligibility  to  receive  grants  or  other 
forms  of  financial  assistance  imder  HHS 
discretionary  programs.  These 
regulations  are  necessary  because  there 
have  been  instances  of  fraud  or  abuse 
by  persons  who  are  responsible  for 
Federal  funds,  and  the  effect  of  the 
regulations  will  be  to  establish  a 
procedure,  with  due  process  safeguards, 
to  render  these  persons  ineligible  to 
receive  HHS  financial  assistance  for 
reasonable  periods  of  time. 

EPFECnvi  DATE  November  10, 1980. 
ADDRESS:  Requests  for  information  or  a 
copy  of  the  regulations  may  be 
addressed  to  Ae  Legal  Advisor,  NIH, 
Office  of  the  General  Counsel,  Room  2B- 
50,  Building  31,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20205. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  G.  Ketterer,  Senior  Attorney, 
NIR  Address;  Same  as  above; 
telephone  (301)  496-6043. 
SUPPLEMENTARY  INFORMATION:  On 
March  19, 1979,  the  Secretary  of  Health, 
Education,  and  Welfare  (now  the 
Secretary  of  Health  and  Human 
Services)  published  in  the  Federal 
Register  (44  FR 16444)  a  notice 
proposing  regulations  governing  the 
debarment  and  suspension  of 
individuals  and  institutions  from 
financial  assistance  for  specified  causes 
and  subject  to  due  process  safeguards. 

The  notice  provided  60  days 
opportunity  for  written  comment  from 
interested  members  of  the  public. 
Although  some  comments  were  received 
after  the  expiration  date,  all  comments 
have  been  considered  in  preparation  of 
the  final  regulations. 

Overview  of  the  Comments 

Thirty-two  letters  of  comment  were 
received  from  the  following  sources:  3 
local  school  districts,  5  State 
government  agencies,  13  universities  or 
colleges,  9  other  educational 
organizations,  and  2  concerned 
individuals.  Although  many  comments 


were  flatly  opposed  to  any  regulations 
on  debarment  (generally  because  they 
felt  that  existing  procedures  were 
adequate),  some  letters  generally 
supported  the  adoption  of  some  form  of 
debarment  procedure,  but  offered 
specific  comments  for  clarification  and 
improvement.  All  the  comments  have 
been  carefully  considered  in  adopting 
the  final  regulations.. 

A  discussion  of  the  comments 
received  and  the  Secretary's  action  with 
respect  to  them  follows: 

(1)  Sufficiency  of  5  U.S.  Code  $  301  as 
authority.  Several  comments  questioned 
whether  the  authority  cited  for  the 
regulations,  5  U.S.  Code  §  301,  is  legally 
si^icient.  Section  301  authorizes  the 
heads  of  executive  agencies  to  . . 
prescribe  regulations  for  the  government 
of  his  department,  the  conduct  of  its 
employees,  the  distribution  and 
performance  of  its  business,  and  the 
custody,  use,  and  preservation  of  its 
records,  papers,  and  property.”  While 
this  authority  is  general  in  nature,  the 
Secretary  believes  that  establishment  of 
reasonable  debarment  and  suspension 
procedures  to  protect  limited  public 
funds  for  financial  assistance  is  in 
furtherance  of  the  performance  of  HHS's 
“business”  of  administering  financial 
assistance  programs  authorized  by 
Congress.  'The  alternative  would  be  to 
restate  separately  each  statutory 
authority  for  every  affected  program, 
which  is  impractical. 

(2)  Are  the  Regulations  Necessary? 
Numerous  comments  questioned 
whether  the  regulations  are  necessary 
and  whether  they  merely  duplicate  other 
HHS  regiilations  and  procedures  which 
are  presently  available  to  correct  fraud 
and  abuse  in  the  assistance  area  (for 
example,  normal  audit  procedures,  and 
procedures  for  termination  of  ongoing 
grant  awards  under  45  CFR  Part  74, 
Subpart  M).  These  procedures  deal  with 
fraud  and  abuse  after  they  have 
occurred  and  the  Secretary  believes 
that,  in  order  to  provide  the  maximum 
protection  of  Federal  funds,  there  should 
be  an  across-the-board  mechanism  for 
the  prevention  of  fraud  and  abuse.  By 
excluding  irresponsible  applicants  from 
the  award  process,  the  Secretary 
believes  that  limited  public  funds  for 
assistance  purposes  will  be  available 
where  they  will  be  used  properly. 

With  regard  to  overlapping  debarment 
procedures  under  particular  programs 
(for  example,  termination  of  eligibility  of 
postsecondary  institutions  for  student 
financial  assistance  under  45  CFR  Part 
168),  the  Secretary  agrees  that  the 
regulations  should  take  into  account 
and,  in  response  to  a  comment, 

S  76.10(g)  [renumbered  76.10(f)]  has  been 
revised  to  include  a  prior  outstanding 


debarment  fit)m  financial  assistance  by 
a  Government  agency  (including  an 
agency  within  HHS]  as  cause  for 
instituting  a  Department-wide 
debarment.  Conforming  changes  have 
also  been  made  to  §  76.12(b).  As  in  the 
case  of  prior  contract  debarment,  the 
period  of  debarment  would  run 
concurrently  with  the  period  of 
debarment  under  the  particular  program 
concerned.  The  Secretary  believes  that 
it  makes  little  sense  for  a  person 
debarred  from  Government  contract 
awards  or  financial  assistance  under 
one  program,  to  continue  to  be  eligible 
for  Vandal  assistance  imder  the  other 
numerous  discretionary  programs 
administered  by  HHS. 

(3)  Failure  to  list  these  regulations  in 
HHS's  Semiannual  Agenda  of 
Regulations.  Two  comments  pointed  out 
that  the  debarment  regulations  were  not 
listed  in  HHS's  Semiannual  Agenda  of 
Regulations  published  in  the  Federal 
Register  for  January  19, 1979  (44  FR  176], 
which  is  now  required  by  Executive 
Order  12044.  The  Secretary  regrets  this 
omission  which  was  entirely  inadvertent 
and  due  to  inadequate  “tracking”  of  the 
regulations  in  the  course  of 
development.  However,  the  public  was 
not  harmed  by  this  omission  because  the 
notice  provided  full  60  days  opportunity 
to  comment,  as  required  by  the 
Executive  Order  and,  although 
numerous  comments  were  received  after 
the  expiration  of  the  comment  period, 
all  comments  received  in  response  to 
the  notice  have  in  fact  been  considered. 

In  this  connection,  also,  one 
commenter  requested  a  hearing  on  the 
issues  prior  to  publishing  regulations  in 
the  area.  The  Secretary  believes  that  the 
60  day  comment  period  has  provided 
opportunity  for  public  participation,  and 
that  such  a  hearing  would  only  serve  to 
further  delay  publication  of  regulations; 
the  request  is  therefore  denied. 

(4)  §  76.10(d)  and  (e)  "unsatisfactory 
performance" and  "serious"  violations 
of  statutes,  regulations,  terms  and 
conditions  as  causes  to  debar.  There 
were  several  objections  to  §  76.10(e) 
authorizing  debarment  on  the  basis  of 
“unsatisfactory  performance”  on  a 
previous  award  as  being  ambiguous  and 
subjective.  In  response,  the  criterion  “as 
determined  under  the  terms  and 
conditions  or  specifications  the  prior 
awards”  has  been  added  to  the 
provision,  and,  of  course,  a  respondent 
will  be  afforded  opportunity  at  a  hearing 
to  challenge  a  proposed  debarment  for 
unsatisfactory  performance. 

In  response  to  a  staff  comment  on 
paragraph  (e),  the  provision  has  also 
been  expanded  to  cover  awards  of 
contracts  and  subcontracts. 


Federal  Register  /  Vol.  45,  No.  198  /  Thursday,  October  9,  1980  /  Rules  and  Regulations  67263 


Objections  on  grounds  of  ambiguity 
were  also  raised  with  regard  to  the  use 
of  the  word  "serious”  at  several  places 
in  §  76.10.  Although  clarifying  changes 
have  been  made,  the  term  has  been 
retained.  Because  of  the  numerous 
programs  covered  by  these  regulations, 
the  term  was  chosen  to  leave  room  for 
administrative  discretion,  but  requires 
an  affirmative  finding  of  seriousness 
before  debarment  action  may  be 
initiated. 

The  use  of  the  term  “serious”  is 
intended  to  limit  debarment  to  causes 
involving  matters  of  importance,  or 
which  have  important  or  dangerous 
possible  consequences.  The  following 
examples,  whi(^  £ua  not  exhaustive,  are 
given  to  illustrate  this  meaning:  (1)  the 
misappropriation  of  grant  funds  for 
personal  benefit,  such  as  financing 
personal  trips  unrelated  to  the  purpose 
for  which  the  funds  were  awarded,  (2) 
willful  failure  to  comply  with  record 
retention  and  access  requirements  of 
regulations  in  order  to  frastrate 
examination  or  audit  by  the 
Government,  including  destruction  of 
relevant  documents,  and  (3)  intentional 
falsification  of  research  reports  in  order 
to  meet  deadlines,  comply  with  the 
terms  of  awards,  or  secure  personal  or 
professional  advantage. 

It  is  believed  that  the  standard  thus 
afiords  a  measure  of  protection  to 
persons  becau  te  insubstantial  and 
minor  violations  would  not  be  basis  to 
debar,  and  even  material  violations 
must  be  determined  to  be  sufficiently 
serious  in  nature  to  justify  debarment 
action. 

(5)  S  76.10(f)  Discriminatory  practices. 
Most  comments  objected  to  the  groimd 
"discriminatory  practices,”  as 
introducing  a  new  mechanism  and 
procedures  for  enforcing  civil  rights 
laws,  which  already  have  their  own 
specific  regulations  and  procediu-es  for 
determining  discrimination  (see,  for 
example,  45  CFR  Parts  80  and  81  relating 
to  nondiscrimination  under  Title  VI  of 
the  Civil  Rights  Act  of  1964).  Others  felt 
that  this  ground  was  not  consistent  with 
the  primary  purpose  of  the  regulations, 
which  is  to  eliminate  fraud  and  fiscal 
abuses. 

Although  it  would  be  possible  to 
modify  the  provisions  relating  to 
unlaw^  discrimination  to  limit 
debarment  on  those  grounds  to  the 
terms  and  scope  of  a  previous  court  or 
administrative  order,  this  would  not 
constitute  a  general  debarment  which  is 
the  intention  of  the  regulations,  and 
might  lead  to  confusion.  Accordingly, 
proposed  §  76.10(f)  and  related 
provisions  of  the  regulations  have  been 
deleted,  and  debarment  for 
discriminatory  practices  under  the 


statutes  listed  below  or  under  Executive 
Order  11246  is  outside  the  scope  of  these 
regulations: 

(a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.  Code  §  2000d  et  seq.); 

(b)  Title  IX  of  the  Education 
Amendments  of  1972  (20  U.S.  Code 
§  1681  et  seq.); 

(c)  Title  Vn  and  VIII  of  the  Public 
Health  Service  Act  (42  U.S.  Code  §§  292, 
296); 

(d)  Age  Discrimination  Act  of  1975  (42 
U.S.  Code  §  6101);  and 

(e)  Discrimination  on  the  basis  of 
han^cap  (section  504  of  the 
Rehabilitation  Act  of  1973;  29  U.S.  Code 
§794). 

Debarment  from  eligibility  for 
financial  assistance  under  ffie  above 
listed  statutes  and  Executive  Order 
11246  will  be  in  accordance  with  the 
terms  of  any  order  issued  pursuant  to 
those  statutes  or  Executive  Order  11246. 

(6)  §  76.10(h)  [renumbered  §  76.10(g)] 
“Catch-air  lacks  criteria.  Many 
commenters  objected  to  the  “catch-all” 
provision  as  being  ambiguous  and 
encouraging  abuse  of  discretion.  The 
Department  does  not  agree.  While  the 
provision  is  indeed  broad,  because  of 
the  variety  of  programs  covered  by 
these  regiilations  and  the  myriad  of 
situations  which  may  arise,  it  is 
essential  to  be  able  to  handle 
unpredictable  circumstances. 

(7)  Should  the  regulations  include  a 
detailed  implementing  administrative 
structure,  including  points  of  contact? 
This  is  viewed  as  an  internal 
administrative  matter  which  is  not 
appropriate  to  include  in  the  regulations. 
All  normal  channels  for  receiving  and 
investigating  complaints  of  fraud  or 
abuse  in  grants  would  be  available,  for 
example,  the  relevant  program  office, 
the  Office  of  the  Inspector  General,  and 
the  Office  of  the  General  Counsel.  In 
addition,  HHS  reserves  the  right  to 
undertake  appropriate  investigations  of 
financial  assistance  programs  upon  its 
own  initiative. 

(8)  Are  the  regulations  a  penalty  or 
punishment?  While  the  Secretary  agrees 
that  the  regulations  are  stringent,  the 
Secretary  does  not  agree  that  they 
constitute  a  penalty  or  punishment 
because  they  are  intended  and  will  be 
used  (1)  solely  to  protect  the  interests  of 
the  United  States  and  (2)  they  apply 
only  to  “discretionary  programs”  which 
are  specifically  defined  to  exclude 
programs  under  which  an  applicant  is 
entitled  to  assistance  as  a  matter  of  law. 
The  courts  have  recognized  the 
nonpunitive  natiu*e  of  debarment  actions 
as  follows  in  Gonzalez  v.  Freeman,  334 
F.  2d  570  at  576,  577  (1964): 


The  question  presented  is  whether 
Conmu^ty  Credit  is  powwless  to  terminate 
business  relations  with  irresponsible, 
defaulting  or  dishonest  contractors. 
Notwithstanding  its  severe  impact  upon  a 
contractor,  debarment  is  not  intended  to 
punish  but  it  is  a  necessary  “means  for 
accomplishing  the  congressional  purpose”  of 
Commodity  Credit  to  “aid  in  the  development 
of  foreign  markets  for  agricultural 
commodities."  (emphasis  added). 

(9)  §  76.13  Imputing  conduct  of 
individuals  to  their  institution.  It  was 
suggested  that  §  76.13(b)  (relating  to 
conduct  within  the  scope  of  one’s 
employment)  and  (c)  (relating  to 
debarrable  conduct  of  individuals) 
should  include  the  express  requirement 
that  the  individual  be  knowingly 
involved.  The  comment  is  accepted  with 
respect  to  paragraph  (c)  which  deals 
with  circumstances  under  which  an 
individual  may  be  personally  debarred 
for  participating  in  conduct  for  which 
the  institution  employing  that  individual 
may  be  debarred.  Paragraph  (b), 
however,  deals  solely  with  the  issue  of 
imputing  conduct  of  an  individual 
performed  within  the  scope  of 
employment,  to  his  or  her  employer,  and 
the  key  factor  here  is  whether  the 
employer  knew  or  should  have  known  of 
the  conduct  in  question.  To  clarify  this 
the  word  “or”  in  the  sixth  line  of 
paragraph  (b)  has  been  changed  to 
“and,”  so  as  to  read  “*  *  *  where  such 
conduct  was  accomplished  within  the 
scope  of  authority  or  employment  and 
imder  circumstances  in  which 
responsible  officials  of  the  institution 
knew  or  should  have  known  of  the 
conduct.” 

Pursuant  to  another  comment,  the 
terminology  of  paragraph  (b)  has  been 
improved  to  read  “scope  of  authority  or 
employment”  (in  lieu  of  “course  of  Ids  or 
her  official  duty”).  Parallel  changes  have 
also  been  made  to  §  76.21  relating  to 
suspensions. 

Other  comments  questioned  the 
fundamental  fairness  of  charging  an 
institution  with  the  errant  conduct  of  its 
employees.  Holding  an  employer 
responsible  for  the  actions  of  its 
employees,  conunitted  within  the  scope 
of  employment,  has  long  been  accepted 
for  purposes  of  liability  under  the 
general  law  of  agency  and  this  appears 
all  the  more  applicable  where,  as  is  the 
case  with  financial  assistance,  the 
institution  often  stands  to  benefit 
financially  from  the  dishonest  acts  of  its 
employees.  Indeed,  it  is  the  institution 
which  is  in  the  best  position  to  take 
corrective  measures  and,  in  response  to 
a  comment  in  this  regard,  paragraph  (b) 
has  been  amended  to  require  that 
remedial  action  by  responsible  officials 
of  the  institution  be  taken  into  account 
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in  determining  whether  institutional 
debarment  is  warranted.  Also,  under 
§  76.12(c),  change  of  ownership  or 
management,  or  correction  of  the 
underlying  grounds  for  which  debarment 
was  imposed,  are  grounds  to  terminate  a 
debarment.  Reference  to  (change  of) 
“responsible  personnel"  has  been  added 
to  the  provision  to  make  it  explicit  that 
this  too  would  constitute  a  basis  to 
terminate  debarment. 

(10)  Applicability  to  State  and  local 
government  agencies.  Several  comments 
objected  to  applicability  of  the 
regulations  to  public  institutions,  i.e., 
State  and  local  government  agencies, 
although  most  comments  felt  they 
should  be  treated  the  same  as  private 
organizations.  The  Secretary  recognizes 
the  serious  implications  of  rendering  a 
State  agency  subject  to  debarment  for 
the  wrongful  conduct  of  its  employees. 
But  in  light  of  the  fact  that  the 
regulations  are  limited  to  discretionary 
awards,  which  are  awarded  solely  on 
the  basis  of  merit  or  program  need,  and 
do  not  affect  nondiscretionary  awards, 
there  is  no  apparent  reason  why  such 
agencies  should  not  have  to  compete  on 
an  equal  basis  with,  and  be  subject  to 
the  same  constraints  as,  the  private 
sector  for  the  limited  Federal  dollars 
available.  Also,  as  previously  noted, 
where  the  affected  individuals  are 
removed  from  positions  of  authority,  this 
would  be  a  basis  for  terminating 
debarment  under  §  76.12(c). 

A  related  question  was  also  raised 
whether  violation  of  the  terms  and 
conditions  of  a  mandatory  formula  grant 
(i.e.,  an  entitlement)  would  theoretically 
serve  as  a  basis  to  debar  from 
discretionary  awards  under  §  76.10(d). 
The  answer  is  yes,  in  light  of  the  broad 
definition  of  “financial  assistance” 
(which  includes  all  grants),  but  this 
again  would  not  affect  the  debarred 
institution’s  continued  eligibility  for 
awards  to  which  it  may  be  entitled  as  a 
matter  of  law. 

Also,  §  76.13  has  been  expanded  to 
make  it  clear  that,  when  an  institution  is 
the  subject  of  a  debarment  action,  the 
Secretary  would  normally  limit  the 
debarment  just  to  those  components  of 
the  institution  which  were  involved  in  or 
actually  responsible  for  the  conduct 
leading  to  debarment. 

(11)  §  76.17  and  S  76.24  Publication  in 
Federal  Register  of  the  results  of 
debarment  and  suspension  actions. 
Several  commenters  objected  to 
publication  in  the  Federal  Register  of  the 
results  of  debarment  and  suspension 
actions,  especially  publication  of  the 
names  of  persons  debarred  and 
suspended.  Several  felt  that  this 
rendered  debarment  and  suspension 
actions  punitive  in  nature  contrary  to 


§  76.1(a);  on  the  other  hand,  others 
expressed  the  view  that  additional 
information  should  be  so  published, 
including  details  concerning  hearings, 
periodic  lists  of  names  oi  formerly 
debarred  persons,  and  the  amount  of 
any  monies  involved.  Several  comments 
questioned  the  need  for  any  public 
notice  concerning  debarment  and 
suspension  actions. 

The  purpose  of  publishing  this 
information  in  the  Federal  Register  is  (1) 
to  inform  the  public  of  a  significant 
action  taken  to  protect  the  public 
interest,  and  (2)  to  provide  constructive 
notice  to  grantees  and  others 
responsible  for  administering  HHS  funds 
so  that  they  can  implement  the 
restrictions  set  forth  in  S  §  76.16(c)  and 
76.23(c)  barring  participation  by 
debarred  and  suspended  individuals 
under  financial  assistance  programs. 

One  comment  supporting  Federal 
Re^ster  publication  noted:  ***** 
secrecy  in  government  is  a  tool  which  is 
all  too  often  abused.  In  all  likelihood, 
most  cases  of  debarment  are  the  final 
result  of  at  least  one  public  hearing.” 

The  Secretary  agrees  that  the  public  has 
a  right  to  know,  through  publication  in 
the  Federal  Register,  the  results  of 
proper  governmental  actions  taken  to 
protect  the  public  interest.  Additionally, 

§  76.17(c)  and  §  17.24(c)  provide  for  the 
maintenance  of  a  current  consolidated 
list  of  debarred  institutions  and 
individuals  for  purposes  of 
administering  affected  discretionary 
programs. 

(12)  §  76.22(f)  Suspensions — hearings. 
Several  commenters  felt  that  the 
regulations  failed  to  provide  due  process 
hearings  in  cases  of  suspensions. 

Indeed,  one  comment  stated  that  there 
could  be  a  suspension  for  up  to  18 
months  in  cases  of  criminal  indictment 
without  opportimity  for  a  hearing.  Post¬ 
suspension  hearings  are  guaranteed  for 
all  suspensions  upon  request  of  the 
suspended  party  under  §  76.22(f)  and 
such  hearings  are  required  to  be 
conducted,  to  the  extent  practical,  in 
accordance  with  the  debarment 
procedures  set  forth  in  §  §  76.14  and 
76.15.  Furthermore,  although  the  courts 
have  expressly  upheld  summary 
suspensions  for  cause  for  up  to  one 
month  without  any  opportunity  for  a 
hearing  (see  Horne  Brothers,  Inc.  v. 
Laird,  463  F2d  1268  (1972)),  the 
regulations  exceed  this  standard  by 
affording  a  prompt  hearing  to  suspended 
persons.  However,  as  proposed, 

§  76.21(a)  may  give  the  impression  that 
the  period  and  scope  of  suspensions  are 
determined  without  reference  to  the 
results  of  any  hearing  held  pursuant  to 


§  76.22(f),  and  thiahas  been  corrected  in 
the  final  regulations. 

(13)  Applicability  to  persons  involved 
in  criminal  activity  not  involving 
Federal  funds:  application  to  affiliates. 

It  was  felt  by  several  commenters  that 
the  regulations  should  not  apply,  as  they 
do,  to  persons  convicted  of  criminal 
activity  not  involving  Federal  fimds  (for 
example,  conviction  of  fraud  in 
connection  with  attempting  to  obtain  a 
private  contract  in  §  76.10(a)). 

The  Secretary  believes  that  any 
fraudulent  criminal  activity  in 
connection  with  contracts  clearly 
demonstrates  a  lack  of  business 
integrity  and  therefore  may  warrant 
debarment  from  stewardship  over  public 
funds  which,  in  the  Hnal  analysis,  is  a 
public  trust.  Of  course,  it  should  be 
noted  that  under  the  regulations 
debarment  and  suspension  only 
preclude  future  awards  during  the 
speciHc  period  of  debarment  or 
suspension,  after  which  the  person 
would  again  be  eligible  to  apply  for  and 
receive  Hnancial  assistance.  In  response 
to  a  comment,  this  point  has  been 
clarifled  in  §  76.1(c). 

The  suggestion  that  the  regulations  set 
forth  required  minimum  periods  of 
debarment  for  particular  offenses  is  not 
accepted,  because  the  Secretary 
believes  the  regulations  should  be  as 
flexible  as  possible  in  this  regard. 

Another  comment  questioned  the 
fairness  of  including  afflliates  at  all:  but 
it  should  be  noted  that,  as  defined, 
affiliates  are  institutions  which  control 
or  are  controlled  by  another  institution 
or  individual  and  they  are  guaranteed 
the  same  notice  and  opportunity  for 
hearing  imder  §  76.13(a).  Similarly,  the 
decision  to  initiate  debarment,  which  is 
a  drastic  remedy,  is  left  to  sound 
discretion  of  the  Secretary  in  §  76.10, 
and  the  suggestion  that  the  Secretary 
“must”  debar  all  individuals  and 
institutions  for  the  enumerated  causes  in 
§  76.10  is  rejected  as  impractical  and 
unnecessarily  harsh.  For  the  same 
reason,  other  suggestions  which  would 
severely  limit  the  discretion  of  the 
Secretary  to  decline  action,  or  unduly 
restrict  the  Secretary’s  choices  within 
the  regulatory  framework  have  been 
rejected. 

(14)  Hearing  procedures.  Numerous 
suggestions  have  been  made  to  modify 
the  hearing  procedures,  chiefly  to  the 
benefit  of  the  respondent  institution  or 
individual.  For  example:  that  HHS 
should  bear  the  full  costs  of  hearings  to 
respondents  (including  costs  of  travel 
expenses  and  legal  counsel,  and 
provision  of  transcripts  without  charge), 
that  respondent  should  choose  the  place 
of  hearing  or  that  it  should  always  be  at 
the  site  of  the  aHected  institution,  that 
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there  be  more  than  one  hearing 
examiner,  that  there  be  more  specific 
time  intervals  stated,  that  there  be  an 
appeal  as  a  matter  of  right  to  the 
Secretary  and  beyond  the  Secretary. 
Although  S  76.15(b]  has  been  modified 
to  assure  respondents  a  right  of  appeal 
to  the  Secretary,  most  of  these  other 
suggestions  are  rejected  as  not 
necessary  to  assure  due  process.  In 
addition,  as  the  result  of  staff  comment, 
the  Secretary  has  revised  the  final  rule 
to  provide  that  hearings  shall  be 
conducted  by  a  hearing  officer  (who 
shall  be  an  officer  or  employee  of  HHS 
not  previously  involved  in  the  matter), 
and  the  notice  provisions  have  been 
modified  to  authorize  notice  by  personal 
service,  as  well  as  by  registered  or 
certified  mail. 

(15)  Clarifying,  technical  and  editorial 
changes.  In  response  to  a  staff  comment, 
the  definition  of  “financial  assistance" 
in  §  76.2  has  been  clarified  to  explicitly 
cover  assistance  in  the  form  of  property 
and  services,  as  well  as  awards  of 
funds. 

We  have  also  added  clarifying 
language  to  $  76.11(d)  to  remove  an 
apparent  inconsistency  with  §  76.15(c). 
While  debarment  may  be  based  solely 
on  proof  of  debarment  fiom  contracting 
by  another  government  agency  (which  is 
a  matter  of  public  record),  §  76.11(d) 
would  permit  HHS  to  develop  any 
additional  facts  it  deems  appropriate  at 
the  HHS  debarment  hearing.  The  fact  of 
prior  debarment  (as  well  as  any  other 
facts  preferred  by  HHS)  will  be  fully 
subject  to  rebuttal  by  the  afiected 
parties  at  the  HHS  hearing.  The  affected 
parties  could  also  introduce  evidence 
and  offer  argument  on  whether  the 
reasons  for  the  prior  debarment  by 
another  agency  warrant  debarment 
under  this  regulation.  Section  76.23(a), 
setting  forth  general  restrictions  during 
suspensions,  has  been  revised  in 
response  to  a  staff  comment  to  conform 
more  closely  to  the  parallel  provision 
§  76.16(argoveming  general  restrictions 
during  debarments. 

In  addition,  several  other  clarifying, 
technical  and  editorial  suggestions  were 
offered.  These  have  been  accepted 
where  possible  and  are  reflected  in  the 
final  rule. 

Title  45  Code  of  Federal  Regulations  is 
therefore  amended  by  adding  a  new  Part 
76,  as  set  forth  below: 

Dated:  August  21, 1980. 

Patricia  Roberts  Harris, 

Secretary, 


PART  76— DEBARMENT  AND 
SUSPENSION  FROM  ELIGIBILITY  FOR 
FINANCIAL  ASSISTANCE 

Subpart  A— General 

Sec. 

78.1  The  scope  and  purpose  of  these 
regulations. 

76.2  Definitions. 

Subpart  B— Debarment 

76.10  Causes  for  debarment. 

76.11  Conditions  for  debarment. 

76.12  Period  of  debarment. 

76.13  Scope  of  debarment. 

76.14  Procedures — Hearings. 

76.15  Procedures — ^Determination  of  hearing 
officers;  review  by  Secretary. 

76.16  Restrictions  on  debarred  institutions 
and  individuals. 

76.17  Publication  of  notice  in  Federal 
Register  of  results  of  debarment  actions. 

Subpart  C— Suspension 

76.20  Causes  for  suspension. 

76.21  Period  and  scope  of  suspension. 

76.22  Notice  of  suspension. 

76.23  Restrictions  during  period  of 
suspension 

76.24  ^blication  of  notice  in  Federal 
Register  of  results  of  suspension  actions. 

Authority:  5  U.S.C.  301. 

Subpart  A— General 

§  76.1  The  scope  and  purpose  of  these 
regulations. 

(a)  Debarment.  Subpart  B  prescribes 
policies  and  procedures  relating  to 
debarment  for  cause  of  public  and 
private  institutions  or  individuals  (and 
their  affiliates)  from  eligibility  under 
discretionary  programs  of  financial 
assistance  which  are  awarded  or 
administered  by  HHS.  Debarment  is 
invoked  to  exclude  institutions  and 
individuals  from  participation  in  HHS 
discretionary  programs  of  financial 
assistance  to  protect  the  interests  of  the 
Government,  and  is  not  intended  to  be  a 
penalty  or  punishment.  This  measure 
shall  be  instituted  only  for  as  long  as 
necessary  to  protect  the  interests  of  the 
Government  and  financial  assistance  is 
precluded  only  during  the  period  of 
debarment. 

(b)  Suspension.  Subpart  C  sets  forth 
the  procedures  for  temporary 
suspension  of  institutions  or  individuals 
(and  their  affiliates)  from  eligibility 
under  HHS  discretionary  programs  of 
financial  assistance.  Because  it  is  a 
drastic  step  taken  upon  what  may  be 
incomplete  information,  it  shall  be  used 
cautiously  and  only  when  the  Secretary 
believes  that  grounds  for  debarment 
exist  (or  there  is  an  outstanding 
indictment  for  a  criminal  offense  which 


is  grounds  for  debarment)  and  there  are 
compelling  reasons  why  immediate 
action  must  be  taken  before  debarment 
proceedings  can  be  completed.  In 
assessing  whether  adequate  evidence 
exists  for  invoking  suspension, 
consideration  shall  be  given  to  the 
evidence  available,  to  Uie  existence  or 
absence  of  corroboration  as  to 
allegations,  as  well  as  to  the  inferences 
which  may  properly  be  drawn  from  the 
existence  or  absence  of  facts  and  the 
irreparable  nature  of  the  harm  caused 
by  continuing  the  institution’s  or 
individual’s  eligibility  pending 
debarment  proceedings.  This 
assessment  shall  include  an 
examination  of  basic  documents,  such 
as  contracts,  grants,  inspection  reports, 
and  correspondence.  A  suspension  may 
be  terminated  or  modified  whenever  it  is 
determined  to  be  in  the  interest  of  the 
Government  to  do  so. 

(c)  Relationship  to  other  program 
responsibilities.  The  regulations  of  this 
part  deal  solely  with  the  debarment  and 
suspension  of  individuals  and 
organizations  for  future  awards  and  do 
not  limit  the  discretion  of  agency 
officials  to  take  into  account  the  fiscal 
and  administrative  capabilities  of 
applicants  in  connection  with  particular 
applications  for  financial  assistance. 
Termination  and  suspension  for  cause  of 
ongoing  grants  are  separate  matters 
which  are  governed  by  HHS’s  grant 
administration  regulations,  45  CFR  Part 
74,  Subpart  M.  However,  debarment  and 
suspension  under  this  part  precludes  all 
future  awards  during  the  period  of 
debarment  or  suspension,  including 
competitive  and  noncompetitive 
renewal,  supplemental,  and  continuation 
awards,  of  financial  assistance  for  a 
previously  supported  activity. 

§  76.2  Definitions. 

As  used  in  this  part: 

“Affiliate”  means  an  institution  which 
controls,  or  is  controlled  by,  or  is  under 
common  control  with,  another 
institution  or  individual.  For  example,  a 
university  foundation  and  the  “parent” 
university  are  afiiliates  if  one  has  the 
power  to  control  the  other  with  respect 
to  the  conduct  for  which  debarment  or 
suspension  is  sought. 

“Discretionary  program”  means  a 
program  of  financial  assistance  which  is 
awarded  on  the  basis  of  merit  or 
program  need  and  to  which  an  applicant 
is  not  entitled  as  a  matter  of  law. 

“Debarment”  and  “debarred”  mean 
the  exclusion  from  eligibility  for 
financial  assistance  awarded  or 
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administered  by  HHS  under 
discretionary  programs  for  a  reasoi^able. 
specified  period  of  time,  commensurate 
with  the  seriousness  of  the  cause 
resulting  in  the  debarment. 

“Financial  assistance”  means  grants 
and  awards  of  funds,  services,  or 
property  (including  fellowships, 
traineeships  and  National  Research 
Service  Awards),  cooperative 
agreements,  loans,  loan  guarantees,  and 
interest  subsidies,  including  competitive 
and  noncompetitive  renewal, 
supplemental,  and  continuation  awards 
for  any  of  the  foregoing. 

“HHS”  means  the  Department  of 
Health  and  Human  Services  and  its 
operating  agencies  and  component 
organizations. 

“Individual”  means  a  natural  person. 

“Institution”  means  any  public  or 
private  corporation,  agency, 
organization,  or  institution,  which  would 
otherwise  be  eligible  to  receive  financial 
assistance  under  HHS  discretionary 
programs. 

“Respondent”  means  an  institution, 
individual  or  affiliate  who  is  the  subject 
of  a  debarment  action  under  §§  76.14 
and  76.15. 

“Secretary”  means  the  Secretary  of 
Health  and  Human  Services  and  any 
officer  or  employee  of  HHS  to  whom  the 
authority  involved  has  been  delegated. 

“Suspension”,  unless  the  context 
otherwise  requires,  means  an  immediate 
exclusion  from  eligibility  for  financial 
assistance  under  discretionary  programs 
■  without  prior  hearing  pending 
completion  of  debarment  or  other 
proceedings,  as  appbcable. 

Subpart  B— Debarment 
§  76.10  Causes  for  debarment 

Subject  to  the  conditions  set  forth  in 
§  76.11  and  the  procedural  requirements 
set  forth  in  S§  76.14  and  76.15,  the 
Secretary  may  debar  an  institution  or 
individual,  and  any  affiliate  thereof,  in 
the  public  interest  for  any  of  the 
following  causes: 

(a)  Conviction  for  any  criminal 
offense  committed  as  an  incident  to 
obtaining  or  attempting  to  obtain  a 
public  or  private  contract  or  any  form  of 
financial  assistance  (or  subcontract  or 
subgrant  thereunder),  or  as  an  incident 
to  performance  of  any  contract,  or  any 
form  of  ffnancial  assistance  (or  any 
subcontract  or  subgrant  thereunder); 

(b)  Conviction  under  the  Organized 
Crime  Control  Act  of  1970,  or  conviction 
for  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
receiving  stolen  property,  or  any  other 
offense  indicating  a  lack  of  business 
integrity  or  business  honesty  which 
seriously  and  directly  affects  the 


question  of  present  responsibility  to 
account  for  or  administer  Federal  funds: 

(c)  Conviction  under  the  Federal 
Antitrust  Statutes  arising  out  of  the 
submission  of  bids,  applications  or 
proposals: 

(d)  Serious  violation  of  the  applicable 
statute,  regulations,  or  other  terms  and 
conditions  of  a  previous  award  of 
ffnancial  assistance; 

(e)  A  record  of  serious  unsatisfactory 
performance  (or  failure  to  perform) 
under  one  or  more  prior  awards  of 
ffnancial  assistance,  contracts  or 
subcontracts,  as  determined  under  the 
terms  and  conditions  or  speciff cations  of 
the  prior  awards,  except  that 
unsatisfactory  performance  (or  failure  to 
perform)  caused  by  acts  beyond  the 
control  of  the  institution  or  individual 
shall  not  be  considered  a  basis  for 
debarment; 

(f)  Debarment  from  Government 
contracting,  subcontracting,  or  ffnancial 
assistance,  by  a  Government  agency 
(including  an  agency  within  HHS); 

(g)  Any  other  cause  signiffcantly 
affecting  responsibility  as  a  recipient  or 
participant  under  a  Federal  program  of 
sufficiently  serious  nature  as  determined 
by  the  Secretary  to  warrant  debarment. 

§  76.1 1  Conditions  for  debarment 

(a)  General.  Unless  otherwise 
required  by  law,  the  existence  of  any  of  , 
the  causes  set  forth  in  §  76.10  does  not 
effectuate  a  debarment  or  necessarily 
require  that  an  institution  or  individual 
be  debarred.  In  each  instance,  a 

'decision  to  debar  shall  be  made  within 
the  discretion  of  the  Secretary  and  shall 
be  rendered  solely  in  the  best  interest  of 
the  Government.  In  addition,  mitigating 
factors,  such  as  the  degree  of 
seriousness  of  the  offense,  violation, 
failure,  or  inadequacy  of  performance, 
will  be  considered  in  deciding  whether 
debarment  is  warranted. 

(b)  The  existence  of  a  cause  set  forth 
in  §  76.10(a),  (b),  and  (c)  (relating  to 
conviction  of  criminal  offenses)  shall  be 
established  by  proof  of  judgment  of 
criminal  conviction  by  a  court  of 
competent  jurisdiction.  In  the  event  that 
an  appeal  taken  from  such  conviction 
results  in  a  reversal,  debarment  shall  be 
removed  on  the  Secretary’s  own  motion 
or  upon  the  written  request  of  the 
institution  or  individual  concerned 
(unlesd  other  cause  for  debarment 
exists). 

(c)  'Die  existence  of  causes  set  forth  in 
§  76.10(d).  (e),  and  (g)  (relating  to 
violation  of  grant  terms  and  conditions, 
performance,  and  other  causes)  shall  be 
established  by  evidence  which  the 
Secretary  determines  to  be  clear  and 
convincing  in  nature. 

-  (d)  Debarment  on  the  cause  set  forth 
in  §  76.10(f)  (relating  to  debarment  from 


Government  contracting,  subcontracting, 
or  ffnancial  assistance)  may  be  based 
entirely  on  the  determination  of 
debarment  by  the  initial  debarring 
agency,  or  upon  a  combination  of  this 
determination  and  additional  facts. 

§  76. 12  Period  of  debarment 

(a)  General  Debarment  for  causes 
other  than  debarment  fi'om  contracting, 
subcontracting  or  ffnancial  assistance 
under  $  76.10(f)  shall  be  for  a 
reasonable,  definite  period  of  time 
commensurate  with  the  seriousness  of 
the  offense,  violation,  or  failure  or 
inadequacy  of  performance,  as 
necessary  to  protect  the  interests  of  the 
Government. 

(b)  Contract  and  other  prior 
debarments.  Where  debarment  is  based 
upon  prior  debarment  from  contracts, 
subcontracts  or  ffnancial  assistance,  the 
period  of  debarment  shall  run 
concurrently  with  the  period  of  the  prior 
debarment. 

(c)  Termination  or  reduction  of  period. 
Except  where  prohibited  by  statute, 
debarment  may  be  terminated,  or  the 
period  thereof  may  be  reduced,  by  the 
Secretary,  on  the  Secretary's  own 
initiative  or  upon  the  submission  of  an 
application,  supported  by  documentary 
evidence,  setting  forth  appropriate 
grounds  for  the  granting  of  relief,  such 
as  newly  discovered  material  evidence, 
reversal  of  conviction,  bona  fide  change 
of  ownership,  management,  or 
responsible  personnel,  or  the  elimination 
or  correction  of  the  underlying  grounds 
for  which  the  debarment  was  imposed 
or  other  mitigating  circumstances.  The 
Secretary  may  require,  as  a  condition  to 
termination  of  the  debarment  period, 
restitution  to  HHS  by  the  debarred  party 
for  losses  sustained  by  HHS. 

(d)  Reinstitution  of  debarment.  Except 
where  debarment  is  based  upon 
conviction  of  a  criminal  offense,  at  the 
end  of  the  termination  period  the 
Secretary  may  reinstitute  debarment, 
through  the  debarment  j)rocedures  set 
forth  in  this  subpart,  if  the  causes  have 
not  been  corrected  or  adequate 
assurance  given  that  the  practices  will 
not  be  repeated. 

§  76.13  Scope  of  debarment 

(a)  Institutions.  When  an  institution  is 
the  subject  of  a  debarment  action,  the 
Secretary  may  limit  the  debarment  just 
to  those  components  of  the  institution 
which  were  involved  in  the  conduct 
leading  to  debarment 

(b)  Affiliates.  A  debarment  may 
include  affiliates  of  an  institution  or 
individual  which  have  had  notice  and 
opportunity  for  a  hearing  in  accordance 
with  §§  76.14  and  76.15.  Each  decision  to 
include  a  known  affiliate  within  the 
scope  of  a  proposed  debarment  is  to  be 
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made  on  a  case-by-case  basis,  after 
giving  due  regard  to  all  the  relevant 
facts  and  circumstances. 

(c)  Imputing  conduct  to  institution. 
Conduct  of  an  individual  may  be 
imputed  to  the  institution,  or  responsible 
component  of  the  institution,  wi^  which 
he  or  she  is  associated  by  employment 
or  otherwise,  where  such  conduct  was 
accomplished  within  the  scope  of 
authority  or  employment  and  imder 
circumstances  in  which  responsible 
officials  of  the  institution  knew  or 
should  have  known  of  the  conduct. 
However,  remedial  action  taken  by 
responsible  officials  of  the  institution 
shall  be  taken  into  accoimt  in 
determining  whether  debarment  of  the 
institution  is  warranted.  The  institution 
shall  be  entitled  to  notice  and 
opportunity  for  a  hearing  in  accordance 
with  §  §  76.14  and  76.15. 

(d)  Individuals  involved  in  debarable 
activities.  Where  an  institution  is 
involved  in  conduct  justifying 
debarment  under  this  part,  any 
individual  who  was  knowingly  involved 
in  the  commission  of  the  conduct  in 
question  may  also  be  debarred.  The 
individual  shall  be  entitled  to  notice  and 
opportunity  for  hearing  in  accordance 
with  §§  76.14  and  76.15. 

§  76.14  Procedures— Hearings. 

(a)  Initiation  of  action.  When  the 
Secretary  seeks  to  debar  an  institution 
or  individual,  or  any  affiliate  thereof 
(called  “respondent*’  for  purposes  of 

§§  76.14  and  76.15),  respondents  shall  be 
served  with  written  notice  from  the 
Secretary  by  personal  service  or 
registered  or  certifred  mail,  return 
receipt  requested.  The  notice  shall: 

(1)  State  that  debarment  is  being 
considered; 

(2)  Set  forth  the  reasons  for  the 
proposed  debarment  and  the  proposed 
length  of  time;  and 

(3)  Indicate  that  the  respondent  will 
be  accorded  an  opportunity  for  a 
hearing  if  the  respondent  so  requests 
and  the  request  is  received  within  30 
days  after  the  date  of  mailing  or  service 
of  the  notice  to  the  respondent’s  last 
know  address. 

(b)  Hearing. — (1)  Request  for  hearing. 
Any  respondent  that  has  been  notified 
of  a  proposed  action  is  entitled  to 
request  an  opportunity  to  be  heard  and 
to  be  represented  by  counsel.  A  hearing 
request  shall  be  made  in  writing 
addressed  to  the  Secretary  or  other 
official  proposing  the  action.  If  at  the 
end  of  the  30  day  period  referred  to  in 
paragraph  (a)(3)  of  this  section,  no 
request  has  been  received,  it  may  be 
assumed  that  an  opportunity  to  be  heard 
is  not  desired,  and  the  Secretary  shall 


proceed  to  make  a  final  determination 
and  so  notify  the  respondent. 

(2)  Notice  of  hearing.  Upon  receipt  of 
a  request  for  an  opportunity  to  be  heard, 
the  Secretary  shall  appoint  a  hearing 
officer  and  the  hearing  officer  shall 
arrange  a  prompt  and  timely  hearing. 
Notice  of  the  time  and  place  of  such 
hearing  shall  be  in  writing,  transmitted 
by  personal  service  or  registered  or 
certifred  mail,  return  receipt  requested, 
and  shall  include  a  statement  indicating 
the  nature  of  the  proceedings  and  their 
purpose.  The  hearing  officer  shall 
determine  the  place  for  the  hearing.  In 
determining  the  hearing  place,  the 
hearing  officer  shall  consider  the 
convenience  of  the  parties  and  the 
public  interest 

(c)  Hearing  procedures.  (1)  Hearings 
shall  be  conducted  by  the  hearing 
officer,  who  shall  be  an  officer  or 
employee  of  HHS  not  previously 
involved  in  the  matter. 

(2)  HHS  shall  be  represented  by  the 
General  Counsel  or  designee. 

(3)  A  transcribed  record  shall  be  made 
of  the  proceedings  and  a  copy  shall  be 
made  available  to  the  respondent  upon 
request  upon  payment  of  any 
appropriate  fee  prescribed  under  the 
HHS  Freedom  of  Information  Act 
regulations  (45  CFR  Part  5). 

(4)  Formal  rules  of  evidence  and 
procedures  applicable  to  proceedings  in 
a  court  of  law  will  not  be  applied. 

(d)  Scope  of  hearing:  sufficiency  of 
evidence.  The  scope  of  the  hearing  and 
sufficiency  of  evidence  shall  be 
governed  by  the  applicable  provisions  of 
§  76.11. 

§  76.15  Procedures— Determination  of 
hearing  officers;  review  by  Secretary. 

(a)  After  completion  of  the  hearing, 
the  hearing  officer  shall  make  a  written 
determination  on  the  evidence 
presented,  including  where  appropriate 
the  extent  to  which  the  determination 
applies  to  affiliates  named  in  the  action. 
The  hearing  officer’s  determination  shall 
be  transmitted  to  the  Secretary,  and  to 
all  re^ondents  by  personal  service  or 
registered  or  certifred  mail,  return 
receipt  requested. 

(b)  The  hearing  officer’s  determination 
shall  be  final  unless  writhin  60  days  the 
respondent  requests  the  Secretary,  or 
the  Secretary  decides  on  the  Secretary’s 
own  motion  or  at  the  request  of  the 
General  Counsel,  to  review  the  frndings 
of  the  hearing  officer. 

(c)  Where  a  review  is  granted,  the 
determination  by  the  Secretary  shall  be 
final  and  shall  be  based  solely  on  the 
record  of  the  hearing.  It  shall  fully  recite 
the  evidentiary  grounds  upon  which  the 
Secretary’s  determination  is  made. 


(d)  Each  determination  shall  become 
part  of  the  record. 

(e)  Notice  of  the  Secretary’s  decision 
to  review  the  hearing  determination  and 
subsequent  determination  by  the 
Secretary,  shall  be  given  in  writing  to  all 
respondents  by  personal  service  or 
registered  or  certifred  mail,  return 
receipt  requested. 

§  76.16  Restrictions  on  debarred 
institutions  and  individuate. 

(a)  General  restrictions.  Institutions 
and  individuals  (and  their  affiliates) 
debarred  under  this  subpart  shall  be 
ineligible  during  the  period  of 
debarment  to  receive  any  form  of 
financial  assistance  under  any 
discretionary  program  awarded  or 
administered  by  HHS;  applications  or 
requests  for  frnancial  assistance 
received  under  any  discretionary 
program  shall  not  be  considered  and 
shall  be  returned  with  a  statement  of  the 
reasons.  However,  when  it  is 
determined  essential  in  the  public 
interest  by  the  Secretary,  an  exception 
may  be  made  to  permit  an  institution  or 
individual  to  apply  for  and  receive 
support  imder  a  particular  program  on 
the  same  basis  as  other  eligible 
applicants  under  the  program 
concerned.  In  addition,  where  grounds 
exist,  the  Secretary  may  also  proceed  to 
terminate  or  suspend  for  cause  ongoing 
funded  grants  awarded  to  a  debarred 
grantee,  as  authorized  by  45  CFR  Part 
74,  Subpart  M. 

(b)  Subcontracting  and  subgranting. 
Debarred  institutions  and  inffividuals 
shall  be  ineligible  to  receive  contracts, 
subcontracts  and  subgrants  under  any 
form  of  frnancial  assistance  awarded  or 
administered  by  HHS,  and  the 
responsible  HHS  official  and  recipients 
of  financial  assistance,  as  applicable, 
shall  decline  to  approve  contracting, 
subcontracting,  or  subgranting  with  that 
institution  or  individual,  unless  it  is 
determined  by  the  Secretary  to  be 
essential  in  the  best  interests  of  the 
Government  to  grant  such  approval. 

(c)  Individuals.  Debarred  individuals 
shall  be  ineligible  to  serve  or  participate 
under  any  form  of  frnancial  assistance 
awarded  or  administered  by  HHS  under 
discretionary  programs  including  service 
or  participation  in  the  conduct  or 
performance  of  those  awards  or  in  the 
administration  of  Federal  funds. 
Recipients  of  frnancial  assistance  shall 
be  responsible  for  compliance  with  this 
provision,  which  constitutes  a  condition 
of  all  awards  of  frnancial  assistance. 
Applications  for  frnancial  assistance 
proposing  debarred  individuals  to  serve, 
as  principal  investigators,  project 
directors,  or  those  responsible  for  the 
administration  of  Federal  funds,  or  in 
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any  other  capacity,  shall  not  be 
considered  and  shall  be  returned  to  the 
applicant  with  a  statement  of  the  reason 
therefor. 

§  76.17  Pubflcation  of  notice  In  Federal 
Register  of  results  of  debarment  actions. 

(a)  Contents.  When  an  institution, 
individual,  or  affiliate  is  debarred  under 
this  subpart,  HHS  shall  publish  a  notice 
in  the  Federal  Register  containing  as  a 
minimum  the  following  information: 

(1)  The  names  of  the  debarred 
institutions,  individuals,  and  affiliates, 
and  their  addresses; 

(2)  The  authority  under  which  the 
action  was  taken  and  a  brief  statement 
of  the  reasons  for  the  action; 

(3)  The  extent  of  restrictions  imposed, 
including  elective  dates;  and 

(4)  The  termination  date. 

(b)  A  notice  shall  also  be  published  in 
the  Federal  Register  when  a  debarment 
is  ended  prior  to  its  specified 
termination  date. 

(c)  The  Secretary  shall  also  establish 
and  maintain  a  current,  consolidated  list 
of  debarred  institutions  and  individuals 
for  purposes  of  administering  affected 
discretionary  programs. 

Subpart  C—Suspension 

§  76.20  Causes  for  suspension. 

(1)  Whenever  the  Secretary  believes 
that  grounds  for  debarment  exist  (or 
there  is  an  outstanding  indictment  for  a 
criminal  offense  which  is  grounds  for 
debarment  under  §  76.10],  and,  in  order 
to  protect  the  interests  of  the  United 
States,  immediate  action  is  necessary, 
the  Secretary  may  suspend  an 
institution,  individual,  and  any  affiliate 
thereof,  in  accordance  with  the 
applicable  procedures  of  this  part.  This 
action  shall  be  taken  by  the  Secretary 
only  where  there  are  compelling  reasons 
why  the  interests  of  the  United  States 
would  be  jeopardized  by  waiting  for 
completion  of  debarment  proceedings 
under  Subpart  B. 

§  76.21  Period  and  scope  of  suspension. 

(a)  A  suspension  shall  be  for  a 
temporary  period  pending  the 
completion  of  an  investigation  or 
hearing,  and  any  administrative  or  legal 
proceedings  as  may  result.  Unless 
earlier  terminated  as  the  result  of  a 
hearing  held  pursuant  to  S  76.22(f),  the 
period  and  scope  of  suspension  shall  be 
as  follows: 

(1]  Except  where  suspension  is  based 
on  criminal  indictment,  debarment 
proceedings  shall  be  initiated  within  6 
months  after  notice  of  suspension,  in 
accordance  with  Subpart  B,  or  the 
suspension  shall  be  terminated 
automatically.  When  the  debarment 
proceedings  are  initiated  within  the  6- 


month  period,  the  suspension  shall 
continue  in  effect  pending  the 
completion  of  debarment  proceedings  or 
for  a  period  not  to  exceed  12  months 
after  the  date  of  the  notice  of  proposed 
debarment,  whichever  first  occurs. 

(2)  When  suspension  is  based  upon 
criminal  indictment,  it  may  continue 
until  completion  of  the  criminal 
proceedings,  or  for  18  months, 
whichever  first  occurs. 

(b)  Suspension  may  include  all  known 
a^iliates  of  an  institution  or  individual 
who  have  received  notice  and 
opportunity  for  hearing  as  set  forth  in 

§  76.22. 

(c)  A  decision  to  include  affiliates  in  a 
proposed  supsension  is  a  separate 
determination  which  shall  be  made  on  a 
case-by-case  basis. 

(d)  The  conduct  of  an  individual  may 
be  imputed  to  the  institution,  or 
responsible  component  of  the  institution, 
with  which  he  or  she  is  associated  by 
employment  or  otherwise  when  the 
conduct  involved  was  performed  within 
the  scope  of  authority  or  employment 
and  under  circumstances  in  which 
responsible  officials  of  the  institution 
knew  or  should  have  known  of  the 
conduct.  However,  remedial  action 
taken  by  responsible  officials  of  the 
institution  shall  be  taken  into  account  in 
determining  whether  suspension  of  the 
institution  is  warranted.  The  institution 
shall  be  entitled  to  notice  and 
opportunity  for  a  hearing  in  accordance 
with  S  76.22. 

(e)  Individuals  involved  in  activities 
resulting  in  suspension.  Where  an 
institution  is  involved  in  conduct 
justifying  suspension  under  this  part, 
any  individual  who  was  knowingly 
involved  in  the  commission  of  the 
conduct  in  question  may  also  be 
suspended.  The  individual  shall  be 
entitled  to  notice  and  opportimity  for  a 
hearing  in  accordance  with  §  76.22. 

S  76.22  Notice  of  suspension. 

When  an  institution  or  individual  or 
any  affiliate  thereof  is  suspended,  the 
Secretary  shall  furnish  all  the  affected 
parties  immediately  with  a  notice  of  the 
suspension  by  personal  service  or 
registered  or  certified  mail,  return 
receipt  requested.  The  notice  of 
suspension  shall  state  that: 

(a)  The  suspension  is  based  on  (1]  an 
outstanding  indictment  for  a  criminal 
offense  which  is  grounds  for  debarment 
under  §  76.10  or  (2)  reasonable  evidence 
that  the  institution  or  individual  has 
committed  irregularities  of  a  serious 
nature  which  would  be  grounds  for 
debarment  under  §  76.10  (the  notice 
shall  identify  the  indictment  or  describe 
the  nature  of  the  irregularities,  in 


general  terms,  without  disclosing  the 
Government’s  evidence); 

(b)  The  suspension  is  for  a  temporary 
period  pending  the  completion  of 
debarment  or  other  proceedings,  as  ' 
applicable; 

(c)  Bids,  proposals,  and  applications 
for  financial  assistance  will  not  be 
solicited  or  accepted  from  the  institution 
or  individual  and,  if  received,  will  not  be 
considered,  and  awards  of  any  form  of 
financial  assistance  under  HHS 
discretionary  programs  may  not  be 
made  unless  it  is  determined  by  the 
Secretary  to  be  in  the  best  interest  of  the 
Government; 

(d)  The  institution  or  individual  will 
not  be  eligible  for  the  award  of  a 
subcontract  or  subgrant.  Whenever  the 
institution  or  individual  is  proposed  as  a 
subcontract  or  subgrantee,  the 
responsible  HHS  official  will  decline  to 
approve  subcontracting  or  subgranting 
with  that  institution  or  individual  in  any 
instance  in  which  consent  is  required  of 
the  Government  before  the  subcontract 
or  subgrant  is  made,  imless  it  is 
determined  by  the  Secretary  to  be  in  the 
best  interest  of  the  Government  to  grant 
approval; 

(e)  The  suspension  is  effective 
throughout  HHS,  and 

(f)  A  hearing  as  to  whether  the 
suspension  should  be  continued  will  be 
provided  upon  request  of  the  institution 
or  individual  or  any  affected  affiliate. 
The  hearing  shall  be  conducted,  to  the 
extent  practical  in  accordance  with  the 
procedures  set  forth  in  §§  76.14  and 
76.15. 

§  76.23  Restrictions  during  period  of 
suspension. 

Ihiring  a  period  of  suspension  of 
institution  or  individual  and  any 
affiliate,  the  following  policies  and 
procedures  shall  be  applicable: 

(a)  General  restrictions.  Institutions 
and  individuals  (and  their  affiliates) 
suspended  under  this  subpart  shall  be 
ineligible  during  the  period  of 
suspension  to  receive  any  form  of 
financial  assistance  under  any 
discretionary  program  awarded  or 
administered  by  HHS;  applications  or 
requests  for  financial  assistance 
received  under  any  discretionary 
program  shall  not  be  considered  and 
shall  be  returned  with  a  statement  of  the 
reasons.  However,  when  it  is 
determined  essential  in  the  public 
interest  by  the  Secretary,  and  exception 
may  be  made  to  permit  an  institution  or 
individual  to  apply  for  and  receive 
support  under  a  particular  program  on 
the  same  basis  as  other  eligible 
applicants  under  the  program 
concerned.  In  addition,  where  grounds 
exist,  the  Secretary  may  also  proceed  to 
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terminate  or  suspend  for  cause  ongoing 
fimded  grants  awarded  to  a  suspended 
grantee,  as  authorized  by  45  CFR  Part 
74,  Subpart  M. 

(b)  Subcontracting  and  subgranting. 
Suspended  institutions  and  individuals 
shall  be  ineligible  to  receive  contracts, 
subcontracts  and  subgrants  under  any 
form  of  Hnancial  assistance  awarded  or 
administered  by  HHS,  and  the 
responsible  HHS  offlcial  and  recipients 
of  Hnancial  assistance,  as  applicable, 
shall  decline  to  approve  contracting, 
subcontracting  or  subgranting  with  that 
institution  or  individual,  unless  it  is 
determined  by  the  Secretary  to  be 
essential  in  the  best  interests  of  the 
Government  to  grant  such  approval. 

(c)  Individuals.  Suspended  individuals 
shall  be  ineligible  to  serve  or  participate 
under  any  form  of  Hnancial  assistance 
awarded  or  administered  by  HHS  under 
discretionary  programs,  including 
service  or  participation  in  the  conduct  or 
performance  of  those  awards,  or  in  the 
administration  of  Federal  funds. 
Recipients  of  Hnancial  assistance  shall 
be  responsible  for  compliance  with  this 
provision,  which  constitutes  a  condition 
of  all  awards  of  Hnancial  assistance. 
Applications  for  Hnancial  assistance 
proposing  suspended  individuals  to 
serve  as  principal  investigators,  project 
directors,  or  those  responsible  for 
administration  of  Federal  funds,  or  in 
any  other  capacity,  shall  not  be 
considered  and  shall  be  returned  to  the 
applicant  with  a  statement  of  the  reason 
therefor. 

§  76.24  Publication  of  notice  In  Federal 
Register  of  results  of  suspension  actions. 

(a)  When  an  institution  or  individual 
is  suspended  under  this  subpart,  HHS 
shall  publish  a  notice  in  the  Federal 
Register  containing  as  a  minimum  the 
following  information: 

(1)  The  names  of  the  suspended 
institutions  and  individuals,  and  any 
affiliates,  and  their  addresses; 

(2)  The  authority  under  which  the 
action  was  taken  and  a  brief  statement 
of  the  reasons  for  the  action; 

(3)  The  extent  of  restrictions  imposed, 
including  effective  date;  and 

(4)  Statement  that  the  suspension  is 
for  a  temporary  period  of  time,  pending 
the  completion  of  debarment  or  other 
proceedings,  as  applicable. 


(b)  A  notice  shall  also  be  published  in 
the  Federal  Register  when  a  suspension 
is  ended. 

(c)  The  Secretary  shall  also  establish 
and  maintain  a  current,  consolidated  list 
of  suspended  institutions  and 
individuals  for  purposes  of 
administering  affected  discretionary 
programs. 
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